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NOTES. 251 

Waiver and Estoppei, in Insurance Law. — The confusion in cases treat- 
ing of the liability of the insurer on the breach of a condition by the insured, 
is largely attributable to the failure to discriminate accurately between the 
terms "waiver" and "estoppel" and to give each its proper application. The 
terms have often been used synonymously. 1 In fact, however, they are an- 
tithetical. A waiver is a voluntary relinquishment of a known legal right 
dependent upon intention. 2 An estoppel, on the other hand, forbids a party 
from showing his true state of mind. 3 By the weight of authority, a 
waiver to bind the insurer needs no consideration nor action in reliance 
on it by the insured. 4 It seems undisputed that an express waiver is valid 
without either consideration or reliance thereon, yet many cases incongru- 
ously hold that a waiver may not be implied in the absence of the elements 
of estoppel, 8 and a recent text-writer asserts that no other rule is justifiable 
on principle. 8 Such a view loses sight of the fact that intention may be 
displayed by conduct as well as by words." Where the evidence of conduct 
is sufficient, the additional demand of the elements of estoppel is unneces- 
sary to protect the insured. Moreover the requirement of such elements 
would place insurance contracts in a class by themselves. Although some 
English decisions, in refusing to enforce conditions in charter parties after 
substantial performance, seemed to proceed upon the ground that it would 
be unjust to allow a party who had accepted part performance to later take 
advantage of the breach, and thus escape all liability, 8 it is there now 
settled, and has always been the rule in this country with regard to con- 
tracts other than those of insurance, that intention is the sole test* If a 
party takes a position inconsistent with an insistence upon the breach of 
the condition, there is a fair inference of fact that he has relinquished his 
right to avoid the contract. This principle has been applied in cases of 
distress by the lessor after breach of condition, 10 acceptance of partial de- 
livery under an entire contract," unconditional delivery under a contract for 
a cash sale." A waiver, however, cannot be legitimately implied unless there 
is some evidence of intention. In disregard of this principle, some courts, 
as in a recent case, Farmers? Alliance Ins. Co. v. Ferguson (Kan. 1908) 98 
Pac. 231, have held that a denial of liability by the insurer on the ground 
of a breach of one condition only, constitutes a waiver of the right to avoid 
for the breach of other conditions which were known by the insurer when 
he gave notice of his refusal to pay." In these cases there is no intent to 
waive. Nor is a justification of these decisions possible on the ground 
of estoppel, on which it is also placed, unless a duty to speak is arbitrarily 
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imposed on the insurer." It is to be noted, however, that the same rule 
has sometimes been applied in cases of sales ; and New York inconsistently 
accepts it in the latter branch of law" but refuses to follow it in insurance 
law." 

Where an insurance company at the time of the delivery of the policy 
has knowledge of a breach of a condition, the performance of which by 
the terms of the policy is a condition precedent to the assumption of any 
risk, the great weight of authority allows a recovery on the theory of 
estoppel." Manifestly no estoppel can be based on any reliance on a repre- 
sentation prior to the formation of the contract: such a representation 
would be as to a future fact. The representation recognized by the courts 
is one implied from the issuance of the policy, that the contract at that 
time is binding." It is difficult to see, however, how the insured is entitled 
to rely on a contemporaneous representation at variance with the terms of 
a written contract which gives him notice of the effect of the breach of his 
warranty." This theory of estoppel was evolved from the desire to protect 
prospective policy holders from the pitfalls of a contract intelligible only 
to experts;" its adoption may, perhaps, be partly attributed to the courts' 
difficulty in finding a waiver. Since all the negotiations prior to the written 
contract are merged therein, and the written instrument represents the 
entire agreement of the parties, it follows by virtue of the parol evidence 
rule that no statement prior to or contemporaneous with the issuance of 
the policy can be introduced to modify its terms. 20 For this reason there 
can be no prior or so-called contemporaneous waiver. There may, how- 
ever, be a subsequent waiver which will sufficiently protect the insured. 
On breach of condition the policy is voidable, not void. From its issuance 
there exists a right to avoid for breach of this condition precedent which 
may be relinquished either expressly or by implication. If the insurer, hav- 
ing knowledge, either actual or imputed, of facts constituting a breach, later 
accepts payment of a premium or does any other act in recognition of the 
validity of the contract, a waiver may properly be implied. The introduc- 
tion of evidence to show knowledge of the fact by the insurers prior to 
the issuance of the policy in no way varies the terms of the policy, and 
clearly does not violate the parol evidence rule. In other contracts there 
is no objection to a subsequent waiver of a condition broken at the forma- 
tion of the contract 51 



The Requirement of Privity in Interpleader. — It is sometimes said 
"that the doctrine of interpleader is essentially founded on privity between 
the parties." 1 This is inaccurate. Where the plaintiff stands in the same 
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